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revocation is that there can be no revocation in the first place when its effect 
would be to create a new gift. Hence it would seem that, even though 
the attempted partial revocations are so numerous as to indicate that the 
testator would rather have died intestate than to allow the unaltered will 
to stand, the original instrument should be probated. 17 



Indemnification of Criminal Bail as a Criminal Conspiracy. — 
The private persons to whose custody as bail a prisoner is yielded up 
are compelled by the state to give bond, not because the state is willing to 
take that sum in the prisoner's stead, but because the fear of pecuniary 
loss will give bail a more lively sense of their duty. 1 If the sureties are 
indemnified against the absconding of the prisoner by a contract with, or 
a deposit by, any third party, the state still has some one who, through 
fear of pecuniary loss, will assume the duty of producing the prisoner. 2 
But if the prisoner himself indemnify the bail or their indemmfiers, the 
state has virtually but the prisoner's own recognizance, plus the naked 
promise of bail. For this reason a promise by the prisoner of general in- 
demnification of bail is not implied ; 3 and an express promise is unen- 
forceable. 4 Yet bail are not disqualified because the prisoner has agreed 
beforehand to indemnify them, 5 nor has any decision been found that 
depositing the amount of the bond with the bail is a crime on the part of 
the prisoner. 

A recent decision in England has, for the first time, held that a contract 
by the prisoner generally to indemnify bail is a criminal conspiracy, even 
though the bail acted innocendy, with no intent to allow the prisoner to 
abscond and thus to hamper justice. Rex v. Porter, 26 T. L. R. 200 (Eng., 
Ct. Crim. App., Dec. 17, 1909). A criminal conspiracy is a combination 
of two or more to do something unlawful either as a means or as an ulti- 
mate end. 6 A crime is unlawful in this sense; 7 but if a completed indem- 
nification, a deposit, is not a crime, a fortiori the contract cannot be criminal 
as being an agreement to commit a crime. The act to be done, however, 
need not be a crime: any unlawfulness of greater public concern than a 
trivial private wrong may be enough. 8 A contract of indemnity is unlaw- 
ful in the civil sense of being unenforceable, 9 but cannot upon this ground 
alone be considered criminal. But it may well be said that when a con- 
tract, ordinarily merely unenforceable, becomes the means through which 
two or more intend to do something to the prejudice of the community, 
a criminal conspiracy exists. 10 Thus agreements tending to interfere with 
the administration of government have been held criminal. 11 

17 But cf. In re Knapen's Will, 75 Vt. 146. 
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2 People v. Ingersoll, 14 Abb. Pr. n. s. 23. See 22 Harv. L. Rev. 530. 
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Contracts to indemnify bail might be regarded as criminal conspiracies 
on two grounds. (1) It is said that their inevitable tendency is to make bail 
careless and allow the prisoner easily to abscond. 12 But the authorities 
seem sound in holding that the tendency is really not so inevitable as to 
condemn the contract on that ground. 13 (2) An agreement to cheat has 
been held criminal; M and if a contract to indemnify bail is to be deemed 
necessarily a conspiracy to cheat the state into a virtual release of the 
prisoner on his own recognizance, then surely it must be criminal. If 
the unlawful act contemplated must, in its inevitable consequences, be 
prejudicial to the community, an intent to do that act is a sufficient evil 
intent. 13 If, however, the act contemplated is not, for either of the reasons 
given, sufficiently harmful, a wrongful intent must be distinctly found as 
a fact. 16 It is submitted that in the main case the unlawful act is not so 
closely bound up with the possible consequential harm to the community, 17 
that the intent to do that act is necessarily an evil one, even in the face of 
a jury finding that no evil consequences were in fact intended. 
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Adverse Possession — Against whom Title may be Gained — Estab- 
lishment of State Boundary by Lapse of Time. — In 1788 a line was sur- 
veyed and marked as the boundary between Maryland and Virginia. Maryland 
disputed the correctness of the line, and between 1820 and 1830 carried on un- 
successful negotiations with Virginia to have it corrected. In 1859 it had an- 
other line surveyed and made repeated attempts to have this accepted as the 
boundary. The original line was always treated as the boundary by private land- 
owners, and the two states exercised their jurisdiction with reference to it. In 
1 891, Maryland filed a bill to have the Supreme Court settle the dispute. Held, 
that the original line must be established as the boundary. The State of Mary- 
land v. The State of West Virginia, U. S. Sup. Ct., Feb. 21, 1910. See Notes, 
P- 555- 

Aliens — Naturalization — "Free White Persons." — A Syrian ap- 
plied for naturalization. Held, that he should be admitted. In re Najour, 174 
Fed. 735 (Circ. Ct., N. D. Ga.). 

An Armenian applied for naturalization. Held, that he should be admitted. 
In re Halladjian, 174 Fed. 834 (Circ. Ct., D. Mass.). 

The phrase "free white person" has run the entire gamut of the naturalization 
laws. Act March 26, 1790, c. 3, 1 U. S. Stat, at L. 103; Act Feb. 18, 1875, 
c. 80, U. S. Comp. St. (1901), § 2169. Its temporary omission in 1873 was probably 
an inadvertence. See In re Saito, 62 Fed. 126. Since the abolition of slavery 
the word "free" is mere surplusage. The word "white" has proved a fruitful 
source of argument. To the scientific mind at the time the first statute was drafted 
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